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Davis against Chester. December, 1623. 


JUDGE Minor.—The declaration states that. the note” Endorsee vs. ma- 
was dated December 25th, 1822, and assigned by payee to “et A a pon 
plaintiff on the 25th of February, one thousand eight hundred signment to have 
and twenty. By the copy of the note, &c. endorsed on the gr. ae 
writ it appears to have been assigned on the 25th of February, the note, it may 
1823. On the trial of the issue on the plea of nil debit, the 5° by 
defendant objected to the note and endorsement being read of the wile 
in evidence ; and the Court, without taking the cause from the 
Jury, permitted the plaintiff to amend his declaration so as 
to correspond with the cause of action endorsed on the 
writ ; to which the defendant excepted, = now assigns this 
matter as Error. 

We are of opinion that the eniiisdment was not material 
or necessary. Inthe description of the contract between 
the defendant and the payee, there appears to be no variance — 
between the declaration‘and the evidence. The defendant 
could not have been made liable to another recovery by 
setting out in a second action b endorsement of another 
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date ; nor could he have been surprised or misled by the date 
of the endorsement as set out. On the trial it was com- 
petent for either party to prove that the endorsement was 
made on a different day than that mentioned in the decla- 
ration, and to have availed himself of any matter depending 
on the time when it was really made. Doug. 514. Camp- 
bell’s R. 140. The date, as mentioned in the declaration, 
was evidently a mistake in the pleadings ; for the correction 
of which the Circuit Court was authorised by the Statute 
of jeofails to look back to the endorsement on the writ, and, 
without any order for that purpose, to consider the mistake 
as amended. 


Judge Crenshaw.—In giving my assent to the affirmance 
of judgment in this case, I wish it to be understood that it 
is solely on the ground that the amendment was immate- 
rial and unnecessary. After a cause has gone to the Jury, 
to permit an amendment on any material point by which 
their verdict might be affected, I hold to be a dangerous 
practice, and not sanctioned by law. Though the case is 
not dis of on this ground, yet as the question has been 
raised by the assignment of Errors, I conceive that it ought 
to be settled, in order that the practice in the Circuit Courts 
may be uniform. 

y the Court unanimously. Let the judgment be affirmed. 


Judge Gayle not sitting. 


Collier, for plaintiff in Error, cited 6 Cra. 222. 4 Mass. 
258. 1Ch. P!.231. Ch. Bills, 498. He contended that 
the amended declaration was a new declaration, and there- 
fore the Jury rendered a verdict on an issue which they hac 
not been sworn to try. 


Perkins, for defendant in Error. 


Prewitt against Neal. 


JUDGE Crenshaw delivered the opinion of the Court. 
This was an action of Trespass, vi et armis, by Prewité 
against Neal, for entering his close and taking his goods. 
“Qn the trial the plaintiff offered to prove that when the 
was committed the defendant was Sheriff of Ma- 
dison County ; and that the trespass complained of was com 
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mitted by one of his deputies. This evidence, on the ob- >*czmnen, 1825. 
jection of the defendant, was rejected. , li Ae 
The law is clear that the high Sheriff is answerable for Prewitt 
the official acts of his deputy, and that this is the proper ac- _Neal. 
tion against him for a trespass committed by his deputy ——-—— 
under colour of office. 1 Doug. 43. 3 Wilson, 309. 
We are of opinion that the Circuit Court erred in re- 
jecting the testimony. Let the judgment be reversed, and 


the cause be remanded. 


* Judge Ellis having presided on the trial in the Circuit 
Court. and Judge Minor having been of counsel, did not sit. 


Peacock against Banks. December, 1825 


IN the Circuit Court of Montgomery County, Wm. Banks 1, Defendant hav- 
declared in assumpsit against Wm. Peacock, as maker of a Reser ured: the 
promissory note to him, due ninety days after date, and pay- that be after- 
able and negotiable at the Branch Bank of the State of ep gen ah 
Tennessee at Nashville, and to bear legal interest from the there wasa judg- 
date until paid. The declaration does not aver a present- ment by ail di- 
ment and demand of payment at the Bank, but concludes with was withdrawn. 
the usual statement of liability, super se assumpsit, breach, &c, 2 In an action 
The declaration was filed at February term, 1821; and at ble ae 
same term defendant demurred specially, for that the de- State, the Record 
mand for payment of the note was not averred to have — 
been made at the Branch Bank, &c. At April term, 1822, est in that State 
“declaration to be amended and time given to plead.” ;78s Proved #8 & 
The cause was continued until 4pril term, 1823, when 
came the parties by their Attornies, “ and the said defendant 
“ having withdrawn his pleas by him above pleaded, whereby 
‘‘ the said action remains undefended, it is therefore con- 

“ sidered,” &c. 

On the judgment against him, Peacock prosecuted a writ 
Error to this Court, and assigned as Errors— 

1, The declaration does not aver that the note was pre- 
sented at the Branch Bank of the State of Tennessee 
at Nashville, for payment. 

2, It does not appear that the demurrer to the declara- 
tion was disposed of. 

3, There is no amended declaration as allowed by the 
Court. 

4, The judgment is for interest at eight per cent. No 
interest should have been allowed, or, if any, it should have 
been the interest of the State of Tennessee, which is but 


six per cent. 
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paceunee, 1825. Crawford and Hitchcock, for plaintiff ; Goldthwaite, for 
i a defendant in Error. 


v. 
Basks. 


Judge Minor delivered the opinion of the Court. 

The Record shews that “the defendant having with- 
drawn his pleas, whereby,” &c. the Court proceeded to 
render judgment against him. 

Pleadings are the mutual altercations of the parties, 
plaintiff or defendant, setting forth the matters in the 
cause to be submitted to the determination of the Court or 
the Jury. It has not been, and I presume could not with 
plausibiity; be contended, that the demurrer here was not 
a part of the pleadings. 

After a special demurrer, setting forth the same matter 
which is now, by the first assignment, charged as ,)rror, 
leave is given to amend the declaration. Then, aftd two 
continuances, the defendant withdraws ‘his pleas and the 
action remains undefended. By this I understand that he 
abandoned all matter of law or of fact which he had to allege 
against the plaintiff’s right of recovery, and acknowledged 
on the Record that the declaration set out a good cause of 
action, and that he had nothing to shew in bar. 

Therefore I am of opinion that the Ist, 2d, and 3d as- 
signments cannot be sustained ; and that it is not necessary 
to the determination of this cause to consider whether the 
declaration should have averred a demand of payment at 
the place appointed by the note. 

As to the 4th assignment—It appears that the note was 
made payable at Nashville, in the State of Tennessee. 
Where a contract is made in reference to another country, 
it must be governed by the laws of the place where it is to 
have its effect. And foreign laws must be proved as facts. 
The Court, except in special cases, as defined by Statute, 
is not the tribunal for the determination of facts. The 
laws of Tennessee regulating the rate of interest, the Cir- 
cuit Court could not judicially know, unless from the find- 
ing of a Jury on evidence submitted to them ; and the 
Clerk was not authorized by our Statute (Laws Ala. 70,) 
to calculate the interest. 

On the last assignment, I am of opinion that the proceed- 
ings in. the Circuit Court must be reversed as far back as 
the entry withdrawing the pleas of defendant below, and 
the cause remanded for further proceedings. 


Judges Saffold, Crenshaw, and Gayle, concurred. 
See Tidd’s Pr. 4John.288. 17 John. 509. 
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Judge Crenshaw.—I concur in reversing the judgment and >®czmszr, 1825. 
remanding the cause. But as it is assigned as Error thatthe 
note was not presented for payment at the Bank where pay- _— Peacock 
able, and as this question has been fully and ably discussed, as —_-Banks. 
it frequently occurs on the Circuit, and it is important to the 
practice that it should be settled, I shall avail myself of this 
occasion to express my opinion on this point alsu. On this 
point the case cited from the English Common Law Re- . 
ports,(a) and the reasons given by the Chancellor for that (7) 6 Eng. Com. 
decision, are satisfactory to my mind in forming an opinion. 58.2 Broderip 

According to the doctrine then laid down, the plaintiff ¢nd Bingham, 
cannot recover on a contract to pay a debt at a particular young. ale pe 
place, unless he aver and prove a demand at that place. I 
think this omission would of itself have been fatal, had it 
not been assigned as cause of demurrer, and that demur- 
rer afterwards withdrawn and a judgment permitted to go 
by. nil dicit. 





Eades against Duncan and al. December, 1825. 


THE Chief Justice delivered the opinion of the Court. > is 

Four executions, at the suit of John Duncan, jr., of Lam- od gow A bag 
bert and Brothers, &c. &c. against Samuel Fee, were levied ri will be award- 
on property which Eades claimed. For the trial of the ed to shew that 
right of property, an issue was made up embracing the was returned, it 
question as to all the executions ; and from the Record as oo sae OF 
presented there seems to have been a general verdict, find- "* ©" 
ing that the property levied on belonged to Fee, and was 
subject to the executions, and giving ten per cent. dama- 

es. 

On_ the judgment rendered Eades prosecutes this writ 
of Error, and now asks for a certiorari on the ground that 
the verdict as returned applied to one of the cases only, and 
that the Judge had ordered it to be so modified as to ap- 
ply to all the executions. 

The verdict is no part of the Record until made so by 
the Court. To sustain the allegation the Record must be 
impeached by matter extraneous. ‘Admitting the fact as 
stated by the Counsel for the plaintiff in Error, it shews - 
not a diminution, but an amplification of the Record. The 
motion is denied. 


Judge Crenshaw not sitting. 
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paceupe, 1825. Crawford and Hitchcock, for plaintiff ; Goldthwaite, for 
vr defendant in Error. 

Peacock . 

Basks. Judge Minor delivered the opinion of the Court. 

The Record shews that “the defendant having with- 
drawn his pleas, whereby,” &c. the Court proceeded to 
render judgment again st him. 

Pleadings are the mutual altercations of the parties, 
plaintiff or defendant, setting forth the matters in the 
cause to be submitted to the determination of the Court or 
the ee! It has not been, and I presume could not with 
plausibility, be contended, that the demurrer here was not 
a part of the pleadings. 

After a special demurrer, setting forth the same matter 
which is now, by the first assi ent, charged as a)rror, 
leave is given to amend the declaration. Then, aftdé two 
continuances, the defendant withdraws ‘his pleas and the 
action remains undefended. By this I understand that he 
abandoned all matter of law or of fact which he had to allege 
against the plaintiff’s right of recovery, and acknowledged 
on the Record that the declaration set out a good cause of 
action, and that he had nothing to shew in bar. 

Therefore I am of opinion that the Ist, 2d, and 3d as- 
signments cannot be sustained ; and that it is not necessary 
to the determination of this cause to consider whether the 
declaration should have averred a demand of payment at 
the place appointed by the note. } 

As to the 4th assignment—It appears that the note was 
made payable at Nashville, in the State of Tennessee. 
Where a contract is made in reference to another country, 
it must be governed by the laws of the place where it is to 
have its effect. And foreign laws must be proved as facts. 
The Court, except in special cases, as defined by Statute, 
is not the tribunal for the determination of facts. The 
laws of Tennessee regulating the rate of interest, the Cir- 
cuit Court could not judicially know, unless from the find- 
ing of a Jury on evidence submitted to them ; and the 
Clerk was not authorized by our Statute (Laws Ala. 70,) 
to calculate the interest. 

On the last assignment, I am of opinion that the proceed- 
ings in. the Circwt Court must be reversed as far back as 
the entry withdrawing the pleas of defendant below, and 
the cause remanded for further proceedings. 





Judges Saffold, Crenshaw, and Gayle, concurred. 
See Tidd’s Pr. 4 John. 288. 17 John. 509. 
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Judge Crenshaw.—I concur in reversing the judgment and >¥czaszs, 1825. 


remanding the cause. But as it is assigned as Error that the 
note was not presented for payment at the Bank where pay- 
able, and as this question has been fully and ably discussed, as 
it frequently occurs on the Circuit, and it is important to the 
practice that it should be settled, I shall avail myself of this 
occasion to express my opinion on this point also. On this 
point the case cited from the English Common Law Re- 
ports,(a) and the reasons given by the Chancellor for that 
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Broderip 


According to the doctrine then laid down, the plaintiff 24 Bingham, 


cannot recover on a contract to pay a debt at a particular 
place, unless he aver and prove a demand at that place. I 
think this omission would of itself have been fatal, had it 
not been assigned as cause of demurrer, and that demur- 
rer afterwards withdrawn and a judgment permitted to go 
by nil dicit. 





Eades against Duncan and al. 


THE Chief Justice delivered the opinion of the Court. 
Four executions, at the suit of John Duncan, jr., of Lam- 
bert and Brothers, &c. &c. against Samuel Fee, were levied 
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right of property, an issue was made up embracing the was returned, it 


question as to all the executions; and from the Record as 
presented there seems to have been a general verdict, find- 
ing that the property levied on belonged to Fee, and was 
subject to the executions, and giving ten per cent. dama- 


es. 

. On_ the judgment rendered Eades prosecutes this writ 
of Error, and now asks for a certiorari on the ground that 
the verdict as returned applied to one of the cases only, and 
that the Judge had ordered it to be so modified as to ap- 
ply to all the executions. 

The verdict is no part of the Record until made so by 
the Court. To sustain the allegation the Record must be 
impeached by matter extraneous. Admitting the fact as 


was modified by 
the Court. 


stated by the Counsel for the plaintiff in Error, it shews - 


not a diminution, but an amplification of the Record. The 
motion is denied. 


Judge Crenshaw not sitting. 
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Wyatt against Campbell. 


* THE Chief Justice delivered the opinion of the Court. 

Camptell sued out an original writ of capias against Wyatt ; 
it was returned not found :-a judicial attachment was then 
awarded, which was levied on four negroes. On the return 
of the attachment Wyatt plead in abatement that the pro- 
ceedings did not shew that when the original writ of ca- 
pias issued, either the plaintiff or defendant was a citizen of 
this State. To this plea the plaintiff in the action demur- 
red. The demurrer was sustained, and the defendant 
failing to plead over, final judgment was rendered for the 
plaintiff. The judgment on the demurrer is now assigned 
as Error. 

For the defendant in Error, it is contended that as a judicial 
attachment cannot issue against a non-resident, the fact of 
the defendant’s residence in the State should appear on the 
Record. That there isa strong analogy between this case 
and cases heretofore. decided in this Court on original at- 
tachments against non-resident defendants,(a) in which it 
has been held that the Record must shew that the plaintiff 
was a resident citizen at the time of suing out his attachment. 
No case direetly in point has been cited. 

For the defendant in Error, it is contended that as a mat- 
ter of right and of course, the writ of attachment could be 
sued out on the return of the writ of capias not found ; 
and on such return could be sued out against a non-resident 
as well as against a citizen of the State. 

The first Section of our attachment law authorises the 
plaintiff, on the return of any writ that the defendant is not 
to be found within the County, to sue out an attachment 

inst the personal estate of the defendant, or an alias or 
pluries capias at his election. But in the fourteenth Section 
of the same Statute, it is provided “ that no judicial pro- 
“cess shall be issued against the estate of any person re- 
“ siding out of the limits of this territory, unless such pro- 
“ cess is grounded on an original attachment ; or unless the 
“ Jeading process in the suit has been executed on the person 
“ of the defendant when within the territory.” (Act of 1807, 
Laws Ala. 11,17.) It was urged that the last member of the 
sentence composing the proviso is insensible,and not suscepti- 
ble of any rational construction ; but I have found no such 


‘difficulty.4 Suppress that member‘of the sentence, and judg- 


ment may be recovered against a non-resident defendant 
on whom a writ of capias may be served while within the 
State. but no execution could be sued out against his pro- 
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perty. By giving effect to the whole of the proviso, no such »#¢emssn, 1825. 
difficulty will interpose. Ow 
It seems then clear that a judicial attachment can be sued 2" 

out only against a defendant who is an inhabitant of the State ; Campbell. 
and if so, the analogy to the case of an original attachment ———— 
against a non-resident debtor is so strong, that my mind is 
brought to the conclusion that it should be shewn | the 
Record that it had appeared to the satisfaction of the Court 
that the defendant was an inhabitant of this State when the 
original writ issued. In this opinion the majority of the 
Court concur. The judgment must therefore be reversed. 


Judge Saffold not sitting. 
Crawford and Hitchcock, for plaintiff. 


Benson and Fitzpatrick, for defendant in Error. 





The Planters’ and Merchants’ Bank of Huntsville against December, 1825 
James B. Walker. 


IN the Circuit Court of Madison County, James B. Walker sees ae 
recovered a judgment on motion against the President, on 1. G. H. 
Directors, and Company of the Planters’ and Merchants’ cashier, &¢. not 
Bank of Huntsville, for the amount three Bank notes of said was Cashier, ou 
Bank for $50 each, which he had duly presented for pay- 2 motion for judg. 
ment, and payment of which had been refused. The ——— 
judgment was by default, and the defendants, on writ of 
Error to this Court, among other matters assigned as 
Error—That it does not appear that notice was served on 
the Planters’ and Merchants’ Bank of Hunfsville, or on the 


President or Cashier of said Bank. 


Judge Gayle delivered the opinion of the majority of the 
Court. 

The Statute authorising a recovery on motion on such 
grounds as are stated in this Record, makes the service of 
notice on the President or Cashier of the Bank by the 
Sheriff of the County sufficient to make the Bank a party 
defendant. By the return of the Sheriff in this case it 
appears that the notice was served by him on “ Wm. G. 
Hill, Cashier of the Bank.” By the Record it is not shewn 
that it appeared to the satisfaction of the Court that Hill 
was such: Cashier. 

It seems to us that the official duties of the Sheriff did not 
require him to certify in his return who was the Cashier 
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ved only that service was made on a parti- 
cular individual, not that such individual was Cashier. He 
being only an agent of the Bank, his identity must be ascer- 
tained, as other facts are, by proof. The Sheriff might 
serve the notice on a stranger having no connexion with the 
Bank, and judgment eight thus, on motion, be rendered 
against the Corporation without an opportunity of making 
defence. : 

The other Errors assigned are conceived to be unavaila- 
ble. But it is the opinion of the majority of the Court that 


for this the judgment must be reversed. 


Judge Crenshaw.—I concur with the majority of the 
Court in thinking, that as this'is a summary and extraor- 
dinary remedy, the Record should shew that the plaintiff in 
the motion had complied with all -which the Statute requires 
to entitle him to the remedy. But I think that the plaintiff 
has done all this in the present case. I cannot think that it 
was contemplated by the Statute that the plaintiff should 
prove that the person on whom, the notice was served was 
the Cashier. It isenough that the Sheriff certifies that he 
served it on the Cashier ; and if the service was on one who 
was not cashier, the matter might have been plead in abate- 
ment, in the same manner as pleas in abatement in ordinary 
actions. I am of opinion that the judgment should be af- 


By the majority of the Court. Judgment reversed. 
Clay and Hopkins for plaintiff. 
Kelley and Hutchinson for defendant in Error. . 





Eldridge, Executor of Eldridge, against Rogers. 


22d of December, 1825.—THE Chief Justice delivered 
the opinion of the Court. 

This was an action agajnst the executor of the drawer of 
a bill of exchange. The evidence on the trial shewed that 
the demand of payment was not made of the acceptor of 
the bill until about twenty days after its maturity. 

The Court charged the Jury that due diligence in making 
the demand was a matter of fact for their determination, 
and that if the demand was made within a reasonable time. 
they must find a verdict for the plaintiff. 

The case of Brahan and Atwood against Ragland, (a), 
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has been relied on for the defendant in Error. In that cage =c«sner, 1825. 
it was held that the time when notice of non-payment “”"V _ 
should be given to the endorser, was a question of fact de- ~~ 2a = 
pendent on a variety of circumstances to be determined by . 
the Jury. But it was not decided that the time whende- Fesers- 
mand of payment should be made of the acceptor of a bill, “~~~ 
or maker of a note, was a question of fact. 

We conceive that the law is well settled that the demand 
must be made of the acceptor of the bill within the three 
first days after its maturity, and notice of non-payment 
given or sent to the endorser within a reasonable time 
thereafter; and are unanimously of opinion that the judg- 
ment must be reversed. 


Judge Ellis having presided on the trial in the Circuit 
Court, and Judge Minor having been of Counsel, did not sit. 


Hopkins, for plaintiff. 


Hutchinson and Urquhart, for defendant in Error. 





The new election of Judges, acording to Ar. 5, Sec. 3, of 
the Constitution, was made on 27th of December, 1825. 
Judges Ellis and Minor were not members of the Court at 
the decision of any case reported after this. 





The State against Moses. December, 1823. 


IN the Circuit Court of Washington County, Moses, a A slave found 
slave, was indicted for the murder of Sandford McLendon, poe Bal a 
his master. The indictment did not charge that the slain indictment 
was a free person. The prisoner was found guilty of man- Charging him 
slaughter. His Counsel moved in arrest of judgment, that of his master, but 
the indictment and verdict do not bring the offence within jo Srerring: near 
the Statute. The Circuit Court passed judgment of death, free person, the 
but referred to this Court the questions of law arising on oo gay 
the motion in arrest of judgment, as novel and difficult. tute of 1814. 


Judge Crenshaw delivered the opinion of the Court. 

By the Statute of 1814, any slave guilty of the man- 
slaughter of any free person shall, on conviction, suffer 
death. The indictment here describes the person slain as 
the “ master and owner” of the slave Moses, but does not 
50 
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aver, in the language of the Statute, that the person slain was 
a free person. 

In capital cases nothing is to be taken by intendment. 
The offence must be described, at least substantially, as in 
the words of the Statute. We are of opinion that the 
words of the indictment, “ master and owner of him the 
said negro slave, Moses,” does not necessarily imply a free 
person ; and that the judgment must be arrested and the 
cause remanded for a new trial. 


Sallee, for the prisoner. 


The Attorney General, for the State. 


oe 


Richard Ellis against John P. Hickman. 


IN the Superior Court of Madison County, Hickman de- 
clared in debt against Ellis ; declaration entitled October 
term, 1819 ; the defendant filed a plea in abatement, dated 
as of the same term, that when the suit was instituted he 
was and yet is a freeholder and resident of Franklin Coun- 
ty in this State. The affidavit annexed to the plea was 
dated 4th of March, 1820. 

‘The cause being transferred to the Circuit Court, at 
March term, 1820, on motion of the plaintiff the plea in 
abatement was ordered to be stricken out. The defendant 
answered over by several pleas. The case was afterwards 
transferred by an Act of the Legislature to Madison Coun- * 
ty Court, in which judgment was rendered for the plaintiff. 
Defendant prosecuted a writ of Error to this Court, and, 
among other matters, assigned as Error—that his plea in 
abatement was ordered to be stricken out. 


Judge Gayle delivered the opinion of the Court. 

It.is insisted by the defendant’s Counsel, that by reference 
to the date of the affidavit accompanying the plea, it ap- 
pears that the plea was not filed until trial term, and that 
it ought not to have been received then. The declaration 
is entitled of the appearance term, and there is nothing else 
in the Record shewing at what time it was filed. The plea 
is entitled of the same term. It has been a rule of practice 
universally acquiesced in, that a plea filed before a default 
is elaimed, is in time ; and that under such circumstances no 
objection can be taken as to the time of filing. We see no 
reason for departing from this rule, or for a distinction in this 
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respect between pleas in abatement and other pleas ; and »#cemsen, 1825. 
are unanimously of opinion that the judgment mustbe ree “7W™ 


versed. Richard Ellis 
v. 
: me John P, Hick- 
Hutchinson, for plaintiff. anne 





Clay, for defendant in Error. 


Clemens against Judson and Banks. December, 1825, 


AT November term, 1821, of the Circuit Court of Mobile j2440,2aiai" * 


‘ : ; judgment the 
County, (to which the writ was returned executed) Judson Court will infer 
and Banks filed their declaration in assumpsit against Joshua ‘et® cause was 

; ued by ope- 
Clemens on a promissory note. In the Record next after ration of law, al- 
the declaration, and as of May term, 1823, is the follow- ‘hough the conti- 
; s : a nuances do not 
ing entry: “Judgment by default final.” At February appear on the 
term, 1824, on motion of plaintiffs for a judgment nunc pro Record. 
tunc, a judgment in due form was entered for $1111, being that pe omy aa 


the amount of the note and interest up to that time. judgment nunc 
pro tunc should 
. ‘ appear. 
Clemens here assigns as Errors. 3, Such judg: 
ment, if by de- 


1, The cause was discontinued, no proceedings having fault and final, 
been had at May term, 1822, or at November term, 1822. should be for 


we é : principal, and in- 
2, The judgment nunc pro tunc was entered without Pre cule to te 


giving notice to defendant. time when judg- 
3, The judgment is for too large an amount. ment should have 
been entered. 


Randall, for plaintiff. 
Acre, for defendants in Error. 


Judge Crenshaw delivered the opinion of the Court. 

As to the Ist and 2d assignments, it is the opinion of the 
majority of the Court, that, though the continuances do not 
appear to have been regularly entered of Record, yet to 
sustain a judgment it is to be inferred that the cause was 
continued by operation of law. 

That it was not necessary to give notice of a motion to 
enter judgment nunc protunc. I think that notice was ne- 
cessary, but that the notice need not appear of Record. 

As to the third assignment, it appears that the interest was 
computed up to the time when the judgment nunc pro tunc 
was entered. It should have been computed only up to 
May term, 1823, when the default was taken, and the judg- 
ment should have been entered. For this reason, it is the 
unanimous opinion of the Court that the judgment be re- 
versed and the proper judgment now rendered here. 





